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I n an el ecti on conducted anong agricul tural enpl oyees of John
V. Borchard Farnms on Novenber 13, 1975, 74 workers voted for the Uhited
Farm VWrkers of Awerica, AFL-AQO (UAW , two voted for no union, and
there was one chall enged ballot. The enployer filed objections to the
el ection asserting that "the UPWdid i nproperly obtain the support of
enpl oyees in order to bring about the election”, and that the conduct of

UFWagents in that regard was "unwarranted, inproper, illegal, and had a
direct effect on the results of the election. " Declarations
acconpanyi ng the petition assert that UFWorgani zers had requested
enpl oyees to sign docunents whi ch were presented as insurance forns or
W thout any expl anation of their contents, whereas the forns were
actual |y authori zation cards used to denonstrate enpl oyee support
necessary to obtain an election. In addition, the declarations stated
that union organizers entered the enployer's property during working
hours and refused to | eave when requested to do so.

The objections were set for prelimnary hearing before Board
Menber Joseph R G odin, for the purpose of identifying for Board

deci si on whatever |egal issues mght be posed by the objecti ons,



and to arrange for pronpt investigatory hearing of disputed
material and factual issues.

At the prelimnary hearing on Decenber 2, 1975, the
enpl oyer and the UFWpresented argunents pertaining to certain |egal
I ssues as discussed below In addition, with respect to the issue of
access by UFWorgani zers during working hours, attorneys for the
enpl oyer consulted with their prospective wtnesses, who were
present, and nade the follow ng offer of proof:

(a) That Ray Qutierrez would testify that when he cane to
work at approxinately 6: 00 a. m. on Novenber 11, 1975, there were two
UFWorgani zers in the shop tal king to enpl oyees, and that they
renmained for 30 to 45 mnutes after he arrived. Wrk is scheduled to
cormence at 6: 00 a. m.  The workers in question, however, were not
actual |y working but were waiting to be assigned to work.

(b) That Augustine Reyes woul d testify that on
Novenber 11, 1975 two UFWorgani zers arrived at approxi nately
6:30 a.m and renained for 10 to 15 mnutes tal king to workers
engaged in work and | eft when requested to do so.

Wth respect to the contention that the UFWi nproperly
obt ai ned the support of enpl oyees by msrepresentation, the UFW
argued (1) that the declarations in support of the petition were
I nadequate; and (2) that in any event, the objection related to
showi ng of interest which is not reviewable in a post-election
proceeding. 8 Cal. Admn. Code, § 20315(c). Wth respect to the
access contention, the U-Wargued (1) that the declarations in
support of the petition were inadequate; and (2) that the
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conduct conpl ai ned of was not sufficient to warrant setting the election
asi de, even assumng the allegations to be true, which the UFWdid not
concede.

Fol | owi ng the hearing Menmber Grodin issued a Report on
Prelimnary Hearing, which set forth the legal argunents and the offer
of proof, and concluded that the issues should be referred to the Board
for decision. Both parties were given opportunity to respond to the
report. The UFWfiled a response in which it asserted that M.
Qutierrez stated initially at the prelimnary hearing that he arrived at
5:30 a. m. and that the organizers stayed for half an hour or 45
mnutes; and that he changed his story only after it was brought to his
attention that this version woul d mean that UFW organi zers were not on
the enployer's property after 6: 00 a. m., the start of work.

The issues presented by the declarations and the record of
the prelimnary hearing have been certified by Menber Godin to the full
Board for deci sion.

.

The enpl oyer objected to the prelimnary hearing on the
grounds that: (1) there was insufficient notice to prepare witten
contentions of fact and law;, (2) the statute does not authorize such
a prelimnary hearing, and ( 3) due process of law, entitles the
enpl oyer to an evidentiary hearing where substantial questions are
rai sed.

As to the first, ground for objection, the parties were
notified of the prelimnary hearing by tel egramon Novenber 26, 1975.
The parties had full opportunity to present contentions of both

fact and law orally at the hearing, and thereafter if they so desired.
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As to the second ground for objection, there is nothing in
the statute or in applicable regulations which precludes the use of
prelimnary hearings as a means of identifying questions for decision,
det erm ni ng whet her disputed and material questions of fact exist, and
arranging for pronpt investigation of such factual issues in dispute.
On the contrary, such a procedure woul d appear to further the statutory
purpose of resolving objections to elections as pronptly as possible

consistent with procedural due process for all parties. Samuel S. Vener

1 ALRB No. 10 (1975); Interharvest , Inc. , 1 ARBNo. 2, n 1(1975).

As to the third ground for objection, neither the statute
nor constitutional principles require an evidentiary hearing to be held
needl essly, i.e., where there are no material factual issues in dispute.
The obj ections procedures provided for in Labor Code section 1156. 3
(c), and section 20365 of the Regulations (8 Cal. Admn Code, § 20365)
are patterned after those in existence for many years under the Nationa
Labor Relations Act. The courts have uniformy upheld the NLRB in

di sm ssing objections without an evidentiary hearing "unless by prim

facie evidence the noving party presents substantial and material

factual issues which, if resolved inits favor, would warrant setting
aside the election". Polynmers, Inc. v. NNRB, 414 F. 2d 999 (2d Grr.
1969) . To the sane effect, see NNRBv. Smth Industries, I nc., 403
F.2d 889 (5th Cir. 1968); NLRBv. Harrah's Qub, 403 F. 2d 865 ( 9t h
Cir. 1968). And while the ALRA, unlike the NLRA, contains an explicit

hearing requirement , precedents under anal agous statutes make clear

that statutory provisions for
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a hearing are to be interpreted wth a viewto the functi on served by
the requi renent. ¥

V& proceed, therefore, to the nerits.

.

If it were not for the application of experinental procedures
inthis case, this objections petition woul d have been screened by the
regional director for legal sufficiency under applicable regul ations.

If such screening had occurred, dismssal of the petition woul d have

been appropri at e.

YI'n Dygstuffs & Chemicals, Inc. v. Flenmming, 271 F.2d 281 (8th Qr.
1959), cert. den. 362 U.S. 911 (1960), the court confronted a statute
whi ch provided that upon the fili n% of objections stating the grounds
therefor, and requesting a public hearing, "the Secretary, after due
notice, shall hold such a public hearing for the purpose of receiving
evi dence relevant and material to the issues raised by such
objections.” In holding that a hearing was unnecessary in the
particular case, the court declared:

"The hearing is solely for the purpose of receiving evidence
'‘relevant and material to the issues raised by such objections.’
Certainly, then, the objections, in order to be effective and.
necessitate the hearing requested, nmust be |egally adequate so
that, if true, the order conplained of could not prevail. The
objections nust raise 'issues.' The issues must be naterial to
the question involved, that is, the legality of the order
attacked. They may not be frivolous or inconsequential. \Were
t he ob{ectlons_stated.and the issues raised thereby are, even if
true, legally insufficient, their effect is a nullity and no

obj ections have been stated. Congress did not intend the
governnental agencies created by it to performuseless or
unfruitful tasks." Id. at 286.

See also U. S. v. Sorer Broadcasting Co, 351 U. S. 192 (1956) ;
Federal Power Coomin v. Texaco, 377 U. S. 33 (1964).
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Wth respect to the employer's claimthat the UFWengaged in
m srepresentation in order to obtain authorization cards, regulation
section 20315 (8 Cal. Admin. Code, 8§ 20315) provides that matters
relating to the sufficiency of enployee support shall not be reviewable
by the Board in any proceeding under Chapter 5 of the Act. That
provision is in accord with the long-standing policy of the National
Labor Rel ations Board to the sanme effect:
"An integral and essential element of the Board's show ng of
interest rule is the nonlltlgablllty of a petitioner's evidence as
to such interest. The Board reserves to Itself the function of
i nvestigating such clains, and in its investigation it endeavors
to keep the rdentity of the enployees involved secret fromthe
enpl oyer and other participating labor organizations . ... The
Board' s requirenment that petitions be supported by a 30 percent
showing of interest gives rise to no special obli g7at| on or right
on the part of the enployers.”" S&H Kress & Co., 137 NLRB 1244,
1248-49 (1962) .
That policy of the NLRB has been uniformy supported by the courts.
E.g., NRBv. Ar Control Products of St. Petershurg, I nc., 335 F.2d
245 (5th Gr. 1964); NRBv. Swift S Co., 294 F.2d 285 (3rd Cir.
1961).; Kearney S Trecker Corp. v. NLRB, 209 F.2d 782 (7th Cir. 1953).

The requirement of a 'showing of interest serves the limted purpose of

enabling the Board to determ ne whether the surrounding circunstances
justify the election, thereby screening out obviously frivolous
petitions. NLRB v. Air Control Products.

"I't is the election . . . which decides the substantive issue
whether or not the union . . . actually represents a mpjority
of the enployees involved in a representation case." NRBV.

J. 1. Case Conpany, 201 F.2d 597 (9th Cir. 1953).

The facts that under the 'ALRA the showi ng of interest requirement is

statutory rather than admnistrative, and that it calls for
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50 percent rather than 30 percent, does not alter the basic function of
t he showi ng of interest requirenment, nor in our judgnent the nanner in
which it is to be applied.

The rule of non-litigability of matters relating to the
sufficiency of enployee support does not mean that substantial questions
as to the propriety of the manner in which a union obtained

its showing of interest should or will be ignored in the context of

a representation proceeding. 2 Under NLRB procedures, when a party
contends that a show ng of interest was obtained by fraud, duress, or
coercion, or that signatures on authorization cards are not genuine, the
proper procedure is for that party to submt to the regional director any
proof it mght have. Pearl Packing Conpany, 116 NLRB 1489 (1956);
Georgia Kraft Conpany, 120 NLRB 806 ( 1958). Wen evidence is submtted to

the regional director which gives reasonable cause for believing that the

showi ng of interest may have been tainted by such conduct, an
admnistrative investigation will be made, and if it is determned that
the showing of interest is inadequate because of such conduct, the
petition will be dism ssed. Determnation by regional directors in such
matters are subject to admnistrative review by the Board, based on the
file devel oped by the regional director in his investigation. National
Gypsum Co., 215 NLRB No. 16 (1974) .

Qur statute and regulations contenplate a simlar procedure. Any
party having evidence concerning alleged inproprieties in the manner in
whi ch a | abor organization obtains its show ng of enpl oyee support should
submt that evidence to the reginal director. 8 Cal. Admn. Code, 8
20315(b). If it is not submtted wthin 48 hours

2The rule has no application to unfair |abor practice proceedings,
nor does it preclude consideration in a post-election objections
hearing under Labor Code section 1156,3( c) of unlawful conduct, such
as unlawful threats or assistance, which, independently of its re
| ationship to showing of interest, is of such a nature as to constitute
a basis for setting the election aside.
2 ALRB No. 16 -7-



after the filing of the petition, the regional director may refuse to
consider it. \Wether he should refuse depends upon the nature of the
evi dence, what reasons may exist for the delay, and what inpact the del ay
wi Il have upon the conduct of an election. |f the evidence is tinely
filed, or if the regional director considers it even though it has not
been timely filed, and the regional director determnes that the
evi dence establishes probable cause to believe that inproper means have
been used to obtain evidence of enployee support, the regional director
shoul d conduct an investigation appropriate to the circunstances. \Were
that inquiry discloses serious m sconduct which undermnes the show ng
of interest, the petition should be dismssed. It is undisputed that the
facts underlying the enployer's claimthat the UFWobtai ned authorization
cards by msrepresentation were not called to the attention of the
regi onal director.

In any event, the declarations in support of that claimare
clearly insufficient under standards established by the Board in
Interharvest, Inc., 1 ALRB No. 2 (1975). Those standards require that

the declaration contain "only factual, evidentiary nmatter as opposed to

general conclusions or argument;" that they contain "the observations of
the declarant;" and that "if any statenent is made upon information and
belief, the declarations should specify the source and basis for the
declarant's belief." The two declarations filed with the petition on
this issue state in identical |anguage that the declarant was inforned
"by fellow enpl oyees of John V. Borchard Farms" that UFWorgani zers were
present on the farm that he "was nade aware" that the organi sers had

asked the enpl oyees to
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sign docunents presented as insurance forns or wthout any expl anation of
their contents; and that he was subsequently "nade aware" that the
docunents were in fact authorization cards. The declarati on does not
identify any fell ow enpl oyees nor does it state how or in what nanner the
decl arant was "nade aware" of either of the facts asserted.  The conduct
of an evidentiary hearing is an expensi ve and ti ne-consumng process. It
shoul d be triggered only by the presentation of facts sufficient to

constitute a prina facie case. The declarations do not neet that

requi r enent .

The all egation that URWorgani zers were on the premses
during nonworking hours is not contained in the objections petition and
coul d properly have been dismssed on that ground. Mreover, the
supporting declarations are narginal in terns of specificity. V& consider
the issue on the nerits, however, in light of the enpl oyer's offer of
pr oof .

Assuming that the enpl oyer could establish the facts
presented inits offer of proof, we find such conduct insufficient basis
to set aside the election. The proposed testinony does not suggest that
the union's conduct inti mdated enpl oyees or interfered wth work. The
sole basis for the enployer's claimof inpropriety is that the organi zers
allegedly continued to talk to enpl oyees after work commenced in the
norning. Qur access rule, 8 Gal. Admn. ode, § 20900, permts
organi zers to neet and talk wth workers for 60 mnutes "before the 'start
of work," 60 mnutes "after the conpletion of work, "' and for one hour

during the working day, to include the |unch break if one exists.
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The testinony offered by Ray Quti errez does not establish
conduct beyond the paraneters of the access regul ation, since the
enpl oyees with whomthe organi zers were tal king had not yet begun worKk.
As to the incident involving Augusti ne Reyes, the organi zers' conduct
constituted only a mninmal and insubstantial encroachnent upon the
enpl oyer's prem ses beyond the scope of the rul e which did not
interfere wth the workers' ability to freely choose a col | ective

bargai ning representative. Samuel S \ener Co. , 1 ALRB No. 10 (1975).

Accordingly, the UFWis certified as bargai ning represen-
tative for all agricultural enpl oyees of the enployer in |nperial
Valley, Galifornia.

Certification issued.

Dated: January 22, 1976

R

Roger H Mahony, (hai rnan

0 i ~ — -_H\ L
LeFoy (hatfiel d, Menier Joseph R Godin, Menber

R chard JOhnsen, Menber ~ = e (’@C? =
Joe Qtega, Menber
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